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TEGISLATIVE BTLL A72

Approved by the covernor April 13, 1992

Introduced by Hefner, 19; Hartnett, 45; Dierks, 40,
Lynch, 13; Wickersham, 49; Haberman, 44,
Schellpeper, 18; Peterson, 2L; Baack, 47;
Wehrbein, 2; Robinson, 16; Byars, 30;
Conway, 17; Morrissey, 1; Pirsch, 1O;
Elner, 38; Nelson, 35; Labedz, 5;
Coordsen, 32; Abboud, 12; Larob, 43

AN ACT reLating to motor vehicle operation, to amendsection 39-669.15, Reissue Reviaed Statutes ofNebraska, 1943, and sections 39-659.08,39-659.11, 39-6,122, and 60-4,t64, RevisedStatutes Supplenent, 1990; to authorize lawenforcement officers to require persons
involved in accidents to submit to chemicaltest6 as prescribed, to authorize use of test
results as evidencei to reguire and pertnit
disclosure of test results; to harmonizeprovisions; to provide severabilityi to repealthe original sections; and to dec.Lare an
emergency.

Be it enacted by the peopte of the State of Nebraska,

Section 1. Ttrat section 39-659.08, RevisedStatutes Supplenent, 1990, be amended to read asfollows:
39-669.08. (1) Any person who operates or hasin his or her actual physi.cal control a motor vehicle

upon a public highway in this state shall be deemed tohave given his or her consent to su.bmit to a chemicaltest or tests of his or her blood, urine, or breath forthe purpose of determining the amount of alcoholiccontent of or the presence of drugs in such blood,breath, or urine.
(2') Any law enforcetrent officer vho has beenduly authorized to make arrests for vioLations oftraffic laws of thi6 state or of ordinances of any cityor village rnay require any person arrested for anyoffenEe arising out of acts alleged to have been

cotnmitted while the persott was driving or was in actualphysical controL of a motor vehicLe while under theinfluence of alcoholic liquor or drugs to subnit to achemical test or tests of his or her bIood, breath, orurine for the purpose of determlning the alcohoLic
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content of or the presence of drugs in such blood,
breath, or urine when the officer has reasonable grounds
to believe that such person vras driving or was in the
actuaL physical control of a motor vehicle upon a public
highvay in thls state lrhile under the influence of
alcoholic liquor or drugs.

(3) Any faw enforcement officer lrho has been
duly authorized to make arrests for vi.olation of traffic
Iaws of this state or ordinances of any city or viflage
may require any pelson who operates or has in'his or her
actual physlcal control a motor vehicle upon a public
hiqhway in this state to submit to a prelimlnary test of
his or her breath for alcohol content if the officer has
reasonable grounds to beJ.ieve that such person has
alcohol in hls or her body, has commltted a moving
traffic violation, or has been involved in a trafficaccident. Any person who refuses to submit to suchpreliminary breath test or whose preliminary breath test
resuLtE indicate an aLcohol content of ten-hundredths of
one glam or more by weight of alcohol per t$ro hundred
ten liters of hls or her breath shall be placed under
arrest, Any person who refuses to submit to suchpreliminary breath test shall be qnrilty of a Class V
misdeneanor.

(4) Any person arrested as provided in thissection nay, upon the direction of a lav enforcement
officer, be required to submit to a chenical test or
tests of his or her bIood, breath, or urine for a
determination of the alcohol content or the presence of
drugs. Any person who refuses to submit to such te6t orteat6 required pursuant to this section ehall be subject
to the administrative revocation procedures of the
Director of Motor Vehicles provided in sections
39-559.07 to 39-669.09 and 39-669.14 to 39-669.18 and
Ehall be guilty of a crime and, upon conviction thereof,
Ehall be punlshed as follows:

(a) If such person (i) has not had a
conviction under this section in the ten years prior to
the date of the current conviction or (ii) has not been
convlcted under a city or vlllage ordinance enactedpurEuant to thj.s section as authorized by section
39-669.07 in the ten years prior to the date of the
current conviction, such person shalL be guilty of a
Class tl misdemeanor, and the court shall, as part of thejudgment of conviction, older such person not to drive
eny motor vehicJ.e in the State of Nebraska for any
purpose for a period of six months from the date ordered
by the court and shall order that the operatorrs license
of such person be revoked for a like period. Such
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revocation shall be administered upon sentencing, upon
final judgrment of any appeal or review, or upon the date
that any probation is revoked. Such revocation shall
Dot run concurrently with any jail term imPosed.

If the court places such person on probation
or suspends the sentence for any reason, the court
shall, aa one of the conditions of probation or sentence
suspension, order such person not to drive any notor
vehicle in the State of Nebraska for any purpose for a
period of Bixty days;

(b) If such person (i) has had one conviction
under this sectj.on in the ten years prior to the date of
the current conviction or (ii) has been convicted once
under a city or village ordinance enacted pursua[t to
this section as authorized by section 39-669.07 in the
ten years prior to the date of the current conviction,
such person shall be guilty of a Class W misdemeanor,
and the court shall, as part of the judgment of
conviction, order such person not to drive any motor
vehi.cle in the State of Nebraska for any purpose for a
period of one year from the date ordered by the court
and shall order that the operatorrs license of such
person be revoked for a like period. Such revocation
shalt be administered upon sentencing, upon final
judgnent of any appeal or reviev, or upon the date that
any probation is revoked. Such revocation sha1l not run
concurrently with any jail term imposed.

If the court places such person on probation
or suspends the sentence for any reason, the court
shall, as otte of the conditions of probation or sentence
suspenEion, order such perBon not to drive any motor
vetricle in the State of Nebraska for any purpose for a
period of six months from the date of the order, and
such order of probation shall include as one of its
coDditions confinement in the city or county jail for
forty-eiqht hours; and

(c) If such person (i) has had two or more
convictions under this section in the ten years Prior to
the date of the current conviction, (ii) has been
convicted trro or more times under a city or village
ordinance enacted pursuant to this section as authorized
by section 39-569.07 in the ten years prior to the date
of the current convicti"on, or (iii) has been convicted
as described in subdivisions (i) and (ii) of this
subdivision a total of two or more times in the ten
years prior to the date of the current conviction, such
person shall be guilty of a Class W misdemeanor, and the
court shall, as part of the judgrment of conviction,
order such person not to drive any notor vehicle in the
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State of Nebraska for any PurPose for a period of
fifteen years frora the date ordered by the court arrd
shalL order that the operatorrs ]iceDse of such Person
be revoked for a like period. suctr revocation shall be
adrinistered. upon sentencing, upon final judglnent of any
appeal or review, or upon the date that any probation is
revoked. Such revocation shall not run cotrcurrently
rrith any jail term imposed.

If the court places such PerEon on probation
or suspends the sentence for any reason, the court
shalL, as one of the condltiotrs of probatiolr or aentence
suspension, order such person not to drive any motor
vehicte in the State of Nebraska for any purpose for a
period of one year, and such order of probation shall
include as one of its conditions confinenent in the city
or county jail for seven days.

(5) Eor each conviction under thi6 section,
the court shalI, as part of the judgment of conviction,
nake a finding on the record as to the number of the
defendantrs prior convictions trnder this section and
under a city or vlllagre ordinance enacted purauant to
this section or sectj.on 39-669.O7 in the ten years prior
to the date of the current conviction. Ttre defendant
shall be given the opportunity to revi.eH ttre record of
his or trer prior convictions, bring mitigatj.ng facts to
the attention of the court prior to sentencing, and make
objections on the record regarding the validity of suctr
prior convictions.

(6) Eor purposes of thie section, the teu-year
period shatl be computed fron the date of the prior
offense to ttre date of the offense wtrich resulted in the
current conviction and the terms conviction under this
section and prior conviction shall include any
conviction under this section as it existed at the time
of 6uch conviction regardless of subsequent amendments
to such section-

(7) Any Person operating a motor vehicle on
the highways or streets of this state vhile his or her
operatorrs ticenae has been revoked Pursuarrt to
subdivision (4)(c) of this section shall be guilty of a
Class Melony.

(8) Any city or village nay enact ordinances
in conformance with this section. upon conviction of
any person of a violation of such city or village
ordinance, the provisions of this section with respect
to the license of such Person to oPerate a motor vehicle
shall be applicable the sane as though it gere a
violation of this sectiorr.(91 Anv oerson involved in a motor vehicle
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accident in this state mav be requlred to submit to achenical test of his or her blood. breath. or urine bvanv lav enforcement officer if the officer has

person who is reguired to submittoa breath test or to a chemicaL btood,breath, or urine test or tests pursuant to this sectionshall be advised of the consequences of refuBing to
submit to such test or tests. Refusal to submit to suchtest or tests shall be admisslble in any action for aviolation of gection 39-669.07 or a city or villageordlnance enacted purauant to such section.

Sec. 2. Ttrat Eectlon 39-669. 11, RevisedStatutes Supplement, 1990, be amended to read asfollows:
39-659.11. (1) Any test made under the

Prcv+ricf,r of section 39-569.08, if made in conformityrrith the requirements of, thi6 section, shall becompetent evidence in any prosecution under a 6tateEtatute or city or village ordinance invoLving operating
a notor vehicle shile under the influence of alcoholicliquor or drugs or involving driving or being in actualphysical control of a motor vehicle when theconcentration of alcohol. in the blood, breath, or uri.neis in excess of allowable 1evels= ? irr viclatici cfscetiea 39-559=e7 cr a eity cr v**laEe cldiraree:(2) To be considered valid, tests made under
Eection 39-569.08 Tcets €s bc ecae*dcred valiC shall beperformed according to nethodE approved by the
Department of Health and by an individual poBsessing a
valid pernit issued by such department for such purpose.
The department is authorized to approve satisfactorytechniques or methods and to ascertain thequaLifications and competence of i.ndividualE to perforrtr
such teats and to issue permits which shall be subjectto termination or revocation at the discretion of the
department.
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(3) A permit fee may be establj.shed byregulation by the department which shall not exceed thaactual cost of processing the initial perrnit. Such feeshall be charged atrnually to each permitholder. Thefees shalL be used to defray the cost of processing andissuing the permits and other expenses incurred by thedepartrnent in carrying out this section. Ttre fee sfrallbe remitted to the State Treasurer for credit to the
Department of Healtlr Cash Eund as a laboratory servicefee.

Sec. 3. (1) If the driver of a motor vehicle
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Sec. 4- That Eectiorr 39-669.15, Reissue
Revised statutes of Nebraska, 1943, be amended to read
as follows:

39-669.15. If a person arrested Pursuant to
section 39-559.08 refuses to subnit to the chemical test
of blood, breath, or urine required by that section, the
te6t shall not be given exceot as provided in section 3
of this act for the purpose of nedical treatpent and the
arresting officer shall make a st orn rePort to the
Director of Uotor Vehicles. Such report shall state (1)
that the perBon was validly arrested pursuant to section
39-569.09 and the reasona for such arrest, (2) that such
person was requested to submit to the required test, and
(3) that such person refused to submit to the required
test-

Sec. 5- Tttat section 39-6,L22, Revised
Statutes SuppleEent, 1990, be anended to read aE
folloss:

39-5,122. SectionE 39-601 to 39-6,t22 and
section 3 of this act shall be known and may be cited as
the Nebraska Rules of the Road,

Sec. 6. That Eection 5O-4,164, Revised
Statutes Supplement, 1990, be anended to read as
follows:

60-4,164. (1) Any person tho operates or is
in the actuaL physical control of a commercial motor
vehicle upon a highway in this atate shall be deemed to
have given tris or her consent to submit to a chemical
test of his or her blood, breath, or urine for the
purpose of determining the amount of alcoholic conterrt
in his or her blood, breath, or urine.

(21 Any faw enforcement officer who has been
duly authorized to make arrests for violations of
traffic laws of this state or of ordinances of any city
or village who, after stopping or detai.ning the oPerator
of any commerci.al motor vehicle, has reasonable grounds
to believe that the operator was driving or in the
actual physical control of a conurercial motor vehicle
while having any alcoholic liquor in his or her body may
require such operator to suburit to a chenical test of
his or her blood, breath, or urine for the purpose of
detereining the alcoholic content of such b1ood, breath,
or urine.

(3) Any law enforcement officer $ho has been
duly authorized to make arrests for violations of
traffic laws of this state or of ordinances of any city
or village nay require any person who operates or has in
his or her actual physical control a commercial motor
vehicle upon a highway in this state to submit to a
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preliminary breath test of his or her breath for
content if the officer has reasdnabl,e groundsalcoholic

to beLieve that such person has any alcoholic liquor in
his or her body, has committed a moving traffic
vioLation, or has been involved in a traffic accident.
Any such person who refuses to submit to a preliminary
breath test shalL be placed under arrest and shall be
guilty of i Class V misdemeanor. Any person arrested
for refusing to submit to a prelimlnary breath test or
any peraon who su.brnits to a prelimlnary breath test the
resulta of which indicate the presence of any alcoholic
liquor in such person's body may, upon the direction of
a Law enforcement officer, be required to submit to a
chemical test of his or her blood, breath, or urine for
a deternination of the alcoholic content.

(4) Any person operating or in the actual
physical control of a comrnercial motor vehicle who
subrnits to a chetnical te6t of his or her blood, breath,
or urj.ne vhich discloses the presence of any alcoholic
liquor in his or her body shall be placed out of servlce
for trdenty-four hours by the law enforcement officer.

(5) Any person operating or in the actual
physical control of a commercial motor vehlcle lrho
refuseE to submit to a chemlcal teat of his or her
blood, breath, or urine or any Person operating or in
the actual physical control of a commercial motor
vehicle $ho submits to a chemical test of his or her
blood, breath, or urine lrhich discloses an alcoholic
concentration of: (a) four-hundredths of one gram or
more by weight of alcohol per one hundred milliLiters of
his or her blood; (b) four-hundredths of one gram or
more by weight of alcohol per two hundred ten liters of
his or her breath; or (c) four-hundredths of one gram or
more by vreight of alcohol per one hundred mllliliters of
his or her urine shall be placed out of service for
ti{enty-four hours by the law enforcement officer, and
the officer shall forward to the director a sworn
report. The report shall, state that the person was
operating or in the actual phy6ical control of a
commercial notor vehicle, was requested to submit to the
required chemical test, and refused to submit to the
requlred chemlcal test or submitted to the required
chemical test and possessed an alcohol concentration at
or in excess of that specified by this subsection.(6) Anv oerson involved in a corrnercial motor
vehlcle accident in this state mav be required to submit
to a chemical test of his or her blood, breath. or urine
bv anv 1aw enforcement olficer if the officer has
reaBonable drounds to believe that such person was
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drivino or was in actual ohvsical control of a
comercial dotor vehicle on a hlqhwav in this stateshile under the inf.Luence of alcoholi-c liauor at thetime of the accident. A person involved in a commercialpotor vehicle accident subiect to the i.mplied consent
law of this state shall not be deemed to have withdrawnconaent to Gubmit to a chemical test of his or herblood, breath, or urine bv reason of leavino this state.If the person refuses a test under this section and
Ieaves the state for anv reason followino an accident,
he or 6he shall renain su.biect to this section uponreturn.

Sec. ?. If any section in this act or anypart of any sectj-on shall be declared invalid orunconstitutlonal, such declaration shall not affect thevalidity or constitutionality of the remaining portions
thereof.

Sec. 8. Ttrat original section 39-659.15,
Reissue Reviaed Statutes of Nebraska, 1943, and sectj.ona
39-669.08, 39-669.11, 39-6,122, and 5O-4,L64, RevisedStatutes Supplement, 1990, are repealed.

Sec. 9. Since an energency exists, this act
ahaLl be in full force and take effect, from and afterits passage and approval, according to larr.
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